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A c o n t r a c t i n g  o f f i c e r  may n o t  r e j ec t  a 
small  b u s i n e s s  f i r m ' s  r e s p o n s i v e  b i d  
b a s e d  o n  a p r e a w a r d  s u r v e y  f i n d i n g  t h a t  
t h e  f i r m  is  n o t  a r e g u l a r  dea le r  or  
m a n u f a c t u r e r  a s  r e q u i r e d  by t h e  
Walsh-Healey  A c t  w i t h o u t  f i r s t  
r e f e r r i n g  t h e  matter t o  t h e  S m a l l  
B u s i n e s s  A d m i n i s t r a t i o n .  

Y.T.&T. C o r p o r a t i o n  (Y.T.&T.) p ro t e s t s  t h e  award 
o f  a c o n t r a c t  by t h e  D e p a r t m e n t  o f  t h e  Army u n d e r  
s o l i c i t a t i o n  N o .  DAAA09-82-B-5461 t o  TRR Associates. 
The s o l i c i t a t i o n ,  a t o t a l  s m a l l  b u s i n e s s  se t -as ide ,  was 
f o r  365 i l l u m i n a t i n g  m a g n i f i e r s .  Y.T.&T.'s lower b i d  
was re jected when t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d ,  
b a s e d  o n  a p r e a w a r d  s u r v e y ,  t h a t  Y.T.&T. was n o t  a 
m a n u f a c t u r e r  or r e g u l a r  dealer u n d e r  t h e  Walsh-Healey 
A c t ,  4 1  U.S .C .  S S  35-45 ( 1 9 7 6 ) ,  d e s p i t e  t h e  f i r m ' s  
c e r t i f i c a t i o n s  i n  t h e  b i d  t h a t  i t  was a small  b u s i n e s s  
m a n u f a c t u r e r  o f  t h e  items o f f e r e d .  W e  s u s t a i n  t h e  
pro te  s t . 

I n  i t s  pro tes t  s u b m i s s i o n ,  Y.T.&T. a d m i t s  t h a t  i t  
is n o t  a m a n u f a c t u r e r  o f  m a g n i f i e r s  and  i n t e n d s ,  i f  
awarded  t h e  c o n t r a c t ,  to  p u r c h a s e  c o m p l e t e d  m a g n i f i e r s  
f rom a l a r g e  b u s i n e s s ,  p a c k a g e  them,  a n d  s u p p l y  them to  
t h e  Army w i t h o u t  c o n t r i b u t i n g  to  t h e i r  m a n u f a c t u r e  o r  
a s s e m b l y .  Y.T.&T. a r g u e s ,  however ,  t h a t  i t  was a d v i s e d  
by a Government  " p u r c h a s i n g  a d m i n i s t r a t o r "  p r i o r  t o  b i d  
o p e n i n g  t h a t  s u c h  i n t e n t i o n  would n o t  a f f e c t  i ts  
e l i g i b i l i t y  f o r  t h e  c o n t r a c t  award. Y.T.&T. c o n t e n d s  
t h a t  had i t  r e a l i z e d  i t  would n o t  be e l i g i b l e  f o r  award 
by p u r c h a s i n g  t h e  m a g n i f i e r s  f rom a l a r g e  b u s i n e s s  
c o n c e r n ,  i t  would h a v e  e l e c t e d  t o  d o  t h e  a s s e m b l y  work 
i n  i t s  own p l a n t .  Y.T.&T. a lso  a r g u e s  t h a t  TBR 
Associates ,  t h e  awardee, a l s o  i n t e n d s  t o  p u r c h a s e  t h e  
m a g n i f i e r s  f rom a l a r g e  b u s i n e s s ,  a n d  h a s  p r o p o s e d  to  
s u p p l y  m a g n i f i e r s  which  a l l e g e d l y  do n o t  meet t h e  
so 1 i c i t a  t i o n  spec i f ica t i o n  s . 
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The Walsh-Healey A c t  b a s i c a l l y  r e q u i r e s  t h a t  a F e d e r a l  
a g e n c y ' s  c o n t r a c t  f o r  s u p p l i e s  e x c e e d i n g  $10 ,000  b e  awarded  
to a m a n u f a c t u r e r  or r e g u l a r  d e a l e r .  Whi l e  a c o n t r a c t i n g  
a g e n c y  is  r e s p o n s i b l e  fo r  t h e  i n i t i a l  d e t e r m i n a t i o n  of 
w h e t h e r  a b i d d e r  meets Walsh-Healey A c t  r e q u i r e m e n t s ,  t h a t  
d e t e r m i n a t i o n  is  s u b j e c t  t o  f i n a l  r e v i e w  by  t h e  S m a l l  
B u s i n e s s  A d m i n i s t r a t i o n ,  i f  a small b u s i n e s s  is i n v o l v e d ,  
and t h e  Secretary of Labor .  UI See 1 5  U.S.C.  S 6 3 7 ( b ) ( 7 ) ( B ) ,  
( C ) ( S u p p .  I V  1 9 8 0 ) .  A small  b u s i n e s s  f i r m ' s  b i d  t h u s  may 
no t  be r e j e c t e d  b a s e d  o n  a d e t e r m i n a t i o n  o f  i n e l i g i b i l i t y  
unde r  t h e  Walsh-Healey A c t  w i t h o u t  r e f e r r a l  to t h e  Small 
B u s i n e s s  A d m i n i s t r a t i o n .  
R e g u l a t i o n  § 12-604 (1976  e d . ) .  

n o n r e s p o n s i v e .  R e s p o n s i v e n e s s ,  however ,  i n v o l v e s  w h e t h e r  a 
b i d ,  a s  s u b m i t t e d ,  r e p r e s e n t s  a n  u n q u a l i f i e d  o f f e r  to  meet 
t h e  IFB's mate r i a l  r e q u i r e m e n t s .  - See -- NGC I n v e s t m e n t  and  

.-- Development  Corp., u_- B-209982, J a n u a r y  1 3 ,  1 9 8 3 ,  83-1 CPD 
36. Y.T.&T. c e r t i f i e d  i n  i ts  b i d  t h a t  i t  w a s  a small 
b u s i n e s s ,  and  t h a t  it was a m a n u f a c t u r e r  o f  t h e  supp l i e s  
offered,  t h u s  t a k i n g  no  e x c e p t i o n  to  t h o s e  e l i g i b i l i t y  
r e q u i r e m e n t s .  

as i n e l i g i b l e  f o r  award p u r s u a n t  t o  t h e  Walsh-Healey A c t  
w i t h o u t  i n p u t  f rom t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n .  
The protest  a g a i n s t  t h e  r e j e c t i o n  of t h e  b i d  t h e r e f o r e  is 
s u s t a i n e d .  N o  c o r r e c t i v e  a c t i o n  i s  poss ib l e ,  however ,  
b e c a u s e  a l l  m a g n i f i e r s  have  b e e n  d e l i v e r e d .  A l s o ,  t h e  Army 
i n f o r m a l l y  a d v i s e s  t h a t  i t  w i l l  n o t  e x e r c i s e  t h e  c o n t r a c t  
o p t i o n  f o r  a d d i t i o n a l  q u a n t i t i e s .  N o n e t h e l e s s ,  w e  are 
a d v i s i n g  t h e  S e c r e t a r y  o f  t h e  A r m y  of o u r  v i ew by separate 
l e t t e r  . 

- See Defense  A c q u i s i t i o n  

The Army a p p e a r s  simply to have  r e j e c t e d  t h e  b i d  a s  

Thus,  t h e  A r m y  c o u l d  n o t  l e g a l l y  re ject  Y.T.&T.'s b i d  

Under  t h e  c i r c u m s t a n c e s ,  w e  see no  n e e d  t o  address 
Y.T.&T.'s c o m p l a i n t s  a b o u t  t h e  awardee's e l i g i b i l i t y  and  
t h e  r e s p o n s i v e n e s s  o f  t h a t  f i r m ' s  b i d .  

Comptroller G e n e r a l  
of t h e  U n i t e d  S ta tes  
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COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON D.C. 20548 

March 22, 1983 

The Honorable John 0. Marsh 
The Secretary of the Army 

Dear Mr. Secretary: 

Enclosed is a copy of our decision of today sustaining 
the protest by Y.T.&T. Corporation against the Department 
of the Army's award of a contract to TBR Associates under 
solicitation DAAA09-82-B-5461, a small business set-aside 
for illuminating magnifiers. 

We have sustained the protest on the basis that 
Y.T.&T. Is lower bid improperly was rejected. No remedial 
action is possible, however, because all magnifiers have 
been delivered. Also, we have been advised that the 
contract option for additional quantities will not be 
exercised. We nonetheless recommend that action be take to 
preclude recurrence of the procurement deficiency discussed 
in our decision. 

Please advise us of the action taken. 

Sincerely yours, 

Comp tro 1 ler General 
of the United States 

Enclosure 




